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You have requested a memorandum describing any constitutional issues related to 
SB 191 , which prohibits employees or representatives of abortion services providers from 
delivering instruction or distributing materials in public schools. The bill raises first 
amendment, bill of attainder, and equal protection issues. Each of these issues is 
discussed below. 

Free speech and association rights: SB 191 implicates free speech rights in at least two 
ways. First, it prevents teachers from associating with abortion services providers, which 
could be construed as an unconstitutional condition. Second, it directly restricts the 
speech of employees or representatives of abortion services providers. 

The First Amendment of the United States Constitution and article 1, sections 5 and 6 of 
the Constitution of the State of Alaska protect the rights of free speech and association. 
The United States Supreme Court "has cautioned time and again that public employers 
may not condition employment on the relinquishment of constitutional rights." 1 

Likewise, public benefits may not be conditioned on the relinquishment of constitutional 
rights. 2 

1 Lane v. Franks , _ U.S._, 134 S. Ct. 2639, 2377 (2014). 

2 See, e.g , Bd. of County Com'rs, Wabaunsee Co., Kan. v. Umbehr, 518 U.S. 668, 674 -
75 (1996). Although some federal and state courts have upheld restrictions on funding 
abortion services providers, other courts have found similar restrictions to violate the 
First Amendment. See Planned Parenthood Ass'n of Hidalgo Co. Texas, Inc. v. Suehs, 
692 F.3d 343 (5th Cir. 2012) (upholding restrictions against state funding for medical 
services provided by abortion services providers); Planned Parenthood of Kan. & Mid
Mo. v. Moser , 747 F.3d 814 (lOth Cir. 2014) (similar) . But see Planned Parenthood of 
Greater Memphis Region v. Dreyzehner, 853 F. Supp. 2d 724, 734 - 35 (M.D. Tenn. 
2012 ("Circuit and district courts have held in the context of abortion advocacy groups, 
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Because teachers who violate the bill would lose their licenses, they could not be 
employed as teachers if they are also employed by or represent abortion services 
providers. Therefore, the penalties under the bill prevent teachers from exercising their 
first amendment right to associate with particular groups. 

The bill would also penalize teachers and school board members who violate the bill by 
making them ineligible for any public funding. This would arguably condition public 
funding on unconstitutionally relinquishing first amendment rights, because it would 
prevent teachers and school board members from affiliating with abortion services 
providers. 

In addition, the broad prohibition in the bill would implicate the first amendment rights of 
abortion services providers and their employees and representatives because it bans them 
from presenting instruction or distributing materials on any topic in a public school. 
Where a statute restricts speech in the school context, courts consider whether the speech 
can be viewed as school-sponsored speech and whether the regulated speech occurs in a 
forum that has been made public, or in a nonpublic forum. 3 The school, or the state, has 
greater authority to regulate speech in a nonpublic forum, or in a situation where the 
speech is school-sponsored speech, or bears the imprimatur of the government.4 

Although the state may put in place reasonable restrictions on speech in nonpublic fora in 
the school context, the restrictions must, at a minimum, be supported by a legitimate 
pedagogical purpose. 5 

that the First Amendment rights of expression, association and advocacy are violated 
where States target abortion groups for disqualification from public funding."). 

3 See Planned Parenthood of S. Nevada, Inc. v. Clark County Schl. Dist. , 941 F.2d 817, 
825 (9th Cir. 1991 ). 

4 See Downs v. Los Angeles Unified Schl. Dist. , 228 F.3d 1003 (9th Cir. 2000). 

5 See Planned Parenthood of S. Nevada, Inc., 941 F.2d 817; Downs, 228 F.3d 1003. 
Because SB 191 restricts speech based on the identity of the speaker, it could be viewed 
as a content-based restriction. See, e.g., Citizens United v. Fed. Election Comm'n, 588 
U.S. 310, 340 (2010) (citing cases) ("speech restrictions based on the identity of the 
speaker are all too often simply a means to control content."). Generally, this would 
trigger strict scrutiny review, under which the government must show a compelling 
interest. In the school context, the level of scrutiny depends, in part, on whether the 
school can be viewed as the speaker. If the speech is school-sponsored speech or bears 
the imprimatur of the school , viewpoint-based restrictions may be permissible. If the 
speech is not school-sponsored speech or speech that bears the imprimatur of the speech, 
viewpoint-based restrictions are probably not permissible. See Downs, 228 F.3d at 
1010-11. 
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The restrictions in the bill would prohibit a person employed by an abortion services 
provider from presenting instruction or distributing material in a classroom, at an 
assembly, at an optional afterschool program, or at a weekend sporting event. It would 
prevent a doctor who performs abortion services from volunteering to assist with 
instruction in a science class on a matter entirely unrelated to human sexuality, and it 
could also prevent a person employed by an abortion services provider from providing 
instruction to students in an emergency situation. In some of these situations, such as a 
classroom presentation, the court may consider the speech to be school-sponsored. In 
other situations, a court may view the speech to occur in a public forum. The bill may be 
constitutional in some circumstances, but not in others. It may be difficult to demonstrate 
a legitimate pedagogical interest to support the prohibitions in the bill under all 
circumstances.6 

The First Amendment is a complicated area of law and the lines are not clearly drawn 
between permissible and impermissible restrictions. The bill is likely to be facially 
challenged as violating the first amendment rights of school staff and of abortion services 
providers, and it is difficult to predict the outcome. 

Bill of attainder: In at least one case, Planned Parenthood has successfully challenged 
legislation prohibiting abortion services providers from receiving any state funding as a 
bill of attainder. Article 1, section 10 of the United States Constitution and article 1 
section 15 of the Constitution of the State of Alaska prohibit the enactment of bills of 
attainder. "To constitute a bill of attainder, the statute must (1) specify affected persons, 
(2) impose punishment, and (3) fail to provide for a judicial trial. "7 The primary question 
in this case would likely be whether the bill "imposes punishment." "To rise to the level 
of 'punishment' under the Bill of Attainder Clause, harm must fall within the traditional 
meaning of legislative punishment, fail to further a nonpunitive purpose, or be based on a 

6 In some cases, "a law may be invalidated as overbroad" under the First Amendment "if 
'a substantial number of its applications are unconstitutional, judged in relation to the 
statute's plainly legitimate sweep."' U.S. v. Stevens, 559 U.S. 460, 474 (2010) (quoting 
Wash. State Grange v. Wash State Republican Party, 552 U.S. 442, 449 n.6 (2008). It 
could be argued that this bill is overbroad because of its blanket prohibition over too 
much protected speech. 

7 Planned Parenthood of Central N Carol. v. Cansler, 804 F. Supp. 2d 482, 495 (M.D. 
N.C. 2011) (quoting Planned Parenthood of Mid-Mo. and E. Kansas v. Dempsey, 167 
F.3d 458, 465 (8th Cir. 1999)). The statute at issue in Cansler specifically targeted 
Planned Parenthood and its affiliates. SB 191 does not name Planned Parenthood, but by 
singling out "abortion services providers," it arguably targets "a narrow class of persons. . " 
!d. 
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[legislative] intent to punish. "8 Exclusion from funding can be deemed punishment in 
some cases, but "the denial of a noncontractual government benefit will not be deemed 
punishment if the statute leaves open perpetually the possibility of qualifying for aid. "9 

Where a statute targets a particular group and makes it impossible for the group to qualify 
for government funding, it may be viewed as a bill of attainder. 10 

Under SB 191 , teachers are essentially excluded from employment at public schools if 
they are also employed by, or act as representatives of, abortion services providers, even 
if their association with the abortion services provider happens exclusively in off-work 
hours or is unrelated to abortion services. Because the prohibition in the bill is so broad, 
abortion services providers are also excluded from contracting with a school district 
regardless of the purpose of the contract. I do not know whether abortion services 
providers, as a factual matter, receive funding for instruction contracts. Whether the bill 
constitutes a bill of attainder may depend, in part, on whether the legislature can provide 
a non-punitive purpose to support the bill. 

Equal protection: SB 191 also implicates the equal protection clauses of the United 
States Constitution and the Constitution of the State of Alaska because it singles out 
employees and representatives of abortion services providers for differential treatment. 

The Alaska Supreme Court applies a sliding scale test to reviewing challenges under the 
equal protection clause. The Court must (1) determine the weight of the individual 
interest impaired by the classification; (2) examine the importance of the purposes 
underlying the government's action; and (3) evaluate the means employed to further those 
goals to determine the closeness of the means-to-end fit. 11 The greater the weight of the 
individual interest, the greater the burden on the state to demonstrate that the 
classification achieves a legitimate governmental objective. At a minimum, the 

8 Dempsey, 167 F.3d at 465 (citing Selective Serv. Sys. v. Minn. Pub. Int. Research 
Group, 468 U.S . 841 , 852 (1984)) . 

9 !d. at 495 (quoting Dempsey, 167 F.3d at 465). 

10 !d. at 496 (finding that restrictions against funding for Planned Parenthood and its 
affiliates likely constitutes a bill of attainder). 

11 Malabed v. N Slope Borough; 70 P.3d 416, 421 (Alaska 2003). The legitimate interest 
standard applies to economic interests, but, to the extent the bill burdens interests in 
employment, it may merit a stricter degree of scrutiny. In Malabed, the Court considered 
an individual's right to seek and obtain employment to be an "important interest," which 
required not just a legitimate interest, but an important one "and that the nexus between 
the enactment and the important interest it serves be close." !d. at 421 (quoting State, 
Dep'ts of Transp. & Labor v. Enserch Alaska Constr., Inc., 787 P.2d 624, 633 (Alaska 
1989)). 
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legislature would need to provide a "legitimate reason" for the disparate treatment and 
demonstrate that the classification "bears a fair and substantial relationship to that 
reason." 12 If, however, the interest burdened is a fundamental right (i.e. free speech), then 
the legislature must demonstrate a compelling interest and show that no narrower means 
could be used to meet that interest. 13 

Please feel free to call me if you would like to discuss any of these issues in more detail. 

KSG:dla 
16-219.dla 

12 Griswold v. City of Homer, 252 P.2d 1020 (Alaska 2011) (internal citations and 
quotation marks omitted). 

13 See Treacy v. Municipality of Anchorage, 91 P.3d 252, 265- 66 (Alaska 2004). 


