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Anchorage, AK 99503 
 
 
Dear Commissioner Streuer, 
 
We are writing to encourage you to withdraw the recent proposed regulations for certification of 
abortion payment in 7 AAC 160.900(30). We have reviewed the proposed regulations, as well as the 
recent legal opinion, and concur that these new regulations are unconstitutional and would be struck 
down should they be challenged, and surely we can expect them to be challenged. Further, the 
Department of Health and Social Services seems to be lacking the statutory authority to adopt 7 AAC 
160.900(30). 
 
The proposed form, “Certificate to Request Federal (Medicaid) or State General Funds for 
Abortion,” adopted in 7 AAC 160.900(30),  runs counter to the decision of an Alaska Supreme Court 
case, State of Alaska, Department of Health and Social Services, Karen Purdue v. Planned 
Parenthood of Alaska, in which “reproductive rights…” were found to be “…fundamental.” Narrow 
tailoring of regulations to restrict the availability of abortions to women is incompatible with the 
Alaska State Constitution. What this regulation proposes to do is create a class of low-income 
women who may only access abortions if they suffer from one of the 23 diseases explicitly 
mentioned and sanctioned by the Department. The 2001 decision by the Alaska Supreme Court was 
clear that it views women who choose to see their pregnancy to term and women who have an 
abortion in the same class. 
 
The Alaska Supreme Court has ruled on the issue of when and how to measure if a state may insert 
itself between a woman and access to an abortion. Your stated intent for this regulation, that “it will 
make them  [doctors] think more about it before signing the box….,” in addition to the printed intent 
being “to determine the proper source of funds” falls woefully short of passing that compelling state 
interest test.  
 
Aside from the state constitutional issues present in violating equal protection, we question why the 
Department no longer finds fit the medical opinion of a doctor. The term “medically necessary” is 



 

used by the state itself to qualify payment for hospital stays, eye care, emergency air or ground 
ambulances, mental health treatment, durable medical equipment, and others. In these instances, it 
would appear that the medical opinion of the doctor, not a list of maladies, is the measure of whether 
a medically necessary procedure should be billed or not.  
 
The proposed regulations also go farther than what the Legislature intended in enacting AS 
47.05.010 and AS 47.07.010 which, respectively, state that Medicaid services are to be “compatible 
with health and well-being” and are to be of “uniform and high quality care that is appropriate to 
their condition.” Both of these statutes make clear the Legislature’s intent that Medicaid is to be 
administered neutrally and to all, equally.  
 
7 AAC 160.900(30) is likely to be found unconstitutional. We recommend that the Department of 
Health and Social Services withdraw the proposed regulations and continue with current procedures 
and guidelines for Medicaid payment for abortion related services. Thank you for your consideration.    
 
Cordially, 
 

     
Senator Berta Gardner    Senator Johnny Ellis 


