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ALASKA STATE LEGISLATURE 
 
 

 

 
 

SENATOR BILL WIELECHOWSKI 
 

 
September 25, 2013 
 
 
Commissioner Bill Streur 
Alaska Department of Health and Social Services 
350 Main Street, Room 404 
PO Box 110601  
Juneau, Alaska 99811-0601  
 
Dear Commissioner Streur: 
 
I am writing to appeal the Department of Health and Social Service’s refusal to provide me and 
other interested Alaskans with a copy of the report completed by the Lewin Group on April 12,  
2013, entitled “An Analysis of the Impact of Medicaid Expansion in Alaska.”  In March and then 
again on August 20, 2013, I requested a copy of this report, which was prepared for the State of  
Alaska at a cost of nearly $80,000. (See attached contract.) My request was most recently 
denied by Jason Hooley of your office in the attached August 20th email. 
 
The issue of whether to expand Medicaid under the Affordable Care Act is an important 
discussion that should be debated in the open, with all the relevant facts about the impacts to 
Alaskans available to everyone. An estimated 41,500 uninsured Alaskans will become eligible 
for Medicaid in 2014. These Alaskans have extremely limited incomes – less than 138 percent of 
the federal poverty level, which was $19,279 in 2012 for a single person. The decision about 
whether to provide or deny this assistance must be made in public with the best available 
information.  
 
Expansion of Medicaid would also bring an estimated $1.1 billion in new federal revenue to  
Alaska in the next seven years alone. This is because Congress has committed to paying 90% or 
more of the expansion. This spending would create 4,000 new jobs and generate $1.2 billion 
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more in wages and salaries paid to Alaskans, according to a report commissioned by the Alaska 
Native Tribal Health Consortium.  
 
In light of these critical benefits for Alaskans, I respectfully renew my request for a copy of the 
report and appeal the Department’s denial under 2 AAC 96.340 for the following reasons: 
  

1. The denial notice contained no legal grounds for the denial as required under the Public 
Records Act (AS 40.25) and under 2 AAC 96.335(c), which requires that a denial of a 
request "state the reasons for the denial, including any specific legal grounds for the 
denial." Instead, the letter stated that the report "is not yet available for distribution" 
pending the development of a recommendation to the governor and explained that the 
report itself is "not meant to advocate for or against a particular position, rather it will 
be used as one point of data as we develop our recommendation." (August 20, 2013, e-
mail from Hooley). Nothing in the Public Records Act allows for such a delay. 2 AAC 
96.335 requires that the record be furnished not later than the tenth working day after 
the date the agency receives a request for the records.  

 
2. The report is a public record that is not subject to any exceptions that would prevent 

disclosure to a legislative agency.  AS 40.25.110(a) provides that:  
 

Unless specifically provided otherwise, the public records of all public agencies 
are open to inspection by the public under reasonable rules during regular office 
hours. The public officer having the custody of public records shall give on 
request and payment of the fee established under this section or AS 40.25.115 a 
certified copy of the public record. 

  
AS 40.25.220(3) defines "public records" to mean:  

 
books, papers, files, accounts, writings, including drafts and memorializations of 
conversations, and other items, regardless of format or physical characteristics, 
that are developed or received by a public agency, or by a private contractor for a 
public agency, and that are preserved for their informational value or as 
evidence of the organization or operation of the public agency; "public records" 
does not include proprietary software programs. (Emphasis added.)  

 
The Medicaid Cost Study was clearly developed by a private contractor for a public 
agency. The contract with the Lewin Group was made with the Department of Health 
and Social Services, a public agency. The contract required the production of a study, 
conducted over a one-month period in 2012, on current and past annual costs and 
eligibility rates and on estimated costs and savings associated with the expansion of the 
state Medicaid program under the Affordable Care Act, among other things. (Contract 
No. 0613-055, Deliverables, p. 8.) 
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3. No statutory exception to disclosure of a public record applies. The contract itself 
requires that personal health information be encrypted in compliance with federal law. 
In addition, the record request cannot be denied on the basis of the deliberative process 
privilege because it is not a deliberative document. In order for the deliberative process 
privilege to apply to prevent disclosure, the communication must be deliberative in 
nature containing opinions, recommendations, or advice about policy; consequently, 
purely factual material is not protected unless it cannot be separated from the 
policymaking process. See, e.g., Capital Information Group v. Office of the Governor, 
923 P.2d 29 (Alaska 1996). To determine whether disclosure would interfere with that 
process, the proponent of the privilege must show as a threshold matter that the 
communication is both "predecisional" and "deliberative." Gwich'in Steering Committee 
v. Office of the Governor, 10 P.3d 572, 579 (Alaska 2000). Even if both of those 
requirements have been met, the court balances the public's interest in disclosure 
against the agency's interest in confidentiality. Fuller v. City of Homer, 75 P.3d 1059 
(Alaska 2003). 
 
The Medicaid Cost report is not a deliberative document that contains policy or advice 
or that involves any give-and-take inherent to the decision-making process. Instead, the 
report contains actuarial and other public cost data in which both branches of 
government, as well as the public, have a significant interest. The Governor's office 
admitted in the August 20 e-mail that the report was not deliberative by stating that the 
"report is not meant to advocate for or against a particular position." Even without that 
admission, the public interest in disclosure outweighs the asserted interest by the 
Governor in denying or delaying the disclosure. The report was the subject of a 
legislative appropriation over which both the executive and legislative branches of 
government serve significant financial and policy roles. Finally, the deliberative process 
privilege does not apply to purely factual material as contained in the report but only 
arguably to policy recommendations or advice, if any, that were not made part of the 
report but that are being formulated by DHSS separately. Therefore, it cannot be said 
that those recommendations or decisions cannot be easily separated.  

 
I look forward to your prompt decision.  A public policy decision of this magnitude must be 
made in the open with factual information available to all Alaskans.  
 
Sincerely, 

 
Senator Bill Wielechowski 
 
Cc:     Governor Parnell 
           Senator Lisa Murkowski 
           Senator Mark Begich 
           Congressman Don Young 


